
 

 
 

 

 
 
December 10, 2013 
 
Mary Louise Dirrigl 
U.S. Department of Education 
400 Maryland Avenue SW, Room 5103 
Potomac Center Plaza 
Washington, DC  20202-2600 
 
Re:  Docket ID ED-2012-OSERS-0020 
  
 Assistance to States for the Education of Students with Disabilities 
 
The Council of Administrators of Special Education, Inc. (CASE) is pleased to offer the following 
comments in response to the Notice of Proposed Rulemaking (Fed. Register, September 18, 2013) to 
amend regulations governing Part B of the Individuals with Disabilities Education Act (IDEA) 
pertaining to maintenance of effort (MOE).  CASE is the professional organization representing 
special education administrators in local school districts, the individuals charged with the responsibility 
of implementing the special education programs, including financial oversight, for children with 
disabilities in schools across the country. 
 
CASE supports the U.S. Department of Education in its efforts to clarify the regulations and agrees 
there are discrepancies across the states with regard to state implementation and monitoring of the 
MOE compliance standards, eligibility standards and the permissible exceptions. 
 
Therefore CASE offers the following recommendations: 
 
1) Compliance Standards Recommendations: 
 

A. Rephrase §300.203 (a)(2)(1) through §300.203(a)(2)(iii) to reflect statements in the 
affirmative/maintaining effort versus the negative/reducing the level of expenditures. 

 
For example: Beginning in §300.203(a)(2), An LEA meets this standard if it  
(i) maintains the level of expenditures for the education of children with disabilities 
made by the LEA from State and local funds, either in total or per capitaat or above the 
level of those expenditures for the preceding year…... 
 

B. CASE recommends the Department provide further clarification regarding how LEAs can 
move from local only to state and local and vice versa when determining how effort is 
maintained from year to year. 
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C. CASE recommends the revisions at §300.203(a)(2)(i), (ii), and (iii) be expanded to provide 

greater flexibility when determining compliance through  exceptions in addition to those 
included currently in §§300.204 and 300.205. Or alternatively revise §300.204(d) to 
broaden the examples listed as costly expenditures (equipment and facilities). 
Additional exceptions should include: 

i. Reduction in local funds due to whole-scale reductions across the LEA that do not 
affect direct services or compromise FAPE, such as a reduction in health care costs 
to the LEA due to increased contributions by the employee. 

ii. Reduction in costs due to reduction in contracted services that do not compromise 
FAPE.  For example, the State of Texas is passing legislation designed to address 
the shortage of speech/language pathologists (SLPs).  The LEA's ability to hire 
SLPs versus contract for services will result in a cost savings to the LEA. 

iii. Reduction in costs due to consolidation of services that do not compromise FAPE. 
For example, districts in more rural areas may choose to consolidate programs and 
share staff when providing services to low-incidence students to be more efficient 
regarding personnel costs. 

iv. Reduction in costs that do not compromise FAPE and can be documented by the                
 LEA. 
v. Reduction in costs due to the passage of state statute/legislative action resulting in 

reduction in staff costs impacting all employees. 
 

CASE also notes the current MOE regulations do not address overall school funding scenarios 
that were not in effect when these provisions were enacted, such as negotiated salary 
reductions in response to the overall economy, mandated cost sharing for health insurance, or 
cost savings realized through privatization.  Such cost-saving measures, many of which are 
mandated via state legislation, are occurring in districts across the country and have no direct 
impact on the nature or quality of programs and services provided to students with disabilities.  
The fact that the LEA can (or is legislatively required to) reduce overhead costs does not mean 
it has reduced effort on behalf of students, and it is unreasonable and irresponsible—
particularly in the current economy—to require that special education maintain dollar-for-dollar 
spending levels when the same services can be delivered in a more cost-effective way.  
Additionally, the current regulations do not support LEAs “going above and beyond” the 
required activities under the IDEA in years when funding (federal, state or local) is more 
plentiful.  This sets up a district for future MOE issues. 

2) Eligibility Standards Recommendations: 

CASE recommends the Department remove the language that requires LEAs to submit a 
budget in order to demonstrate eligibility and replace this with a plan in which LEAs provide 
assurances.  This recommendation is based on the following: 

i. The statute does not currently require that a budget be developed. 

ii.  Many states currently have not followed this current provision and by imposing this 
non-statutory requirement, undue burden will be placed on SEAs and LEAs, 
creating additional paperwork and requiring more staff to provide oversight. 

iii. MOE is determined based on actual expenditures.  Providing a budget is 
problematic and futile given that the budget process is very fluid and does not 
necessarily reflect the realities of spending/actual expenditures. 
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iv. The proposed regulations indicate the required level of effort for budgeting purposes 
does not include any allowable reductions or exceptions that a district could take in 
the budget year under §§300.204 and 300.205.  The proposed regulations indicate 
that even if an LEA has had the voluntary departure of staff or other known 
exceptions between fiscal years, the LEA must budget without regard to this 
decrease in cost.  In other words, the LEA must adopt a budget which is known to 
exceed its needs and federal requirements, simply to become eligible to exercise 
the permitted exceptions to MOE.  This proposed requirement fails to recognize the 
political and practical realities of the public budget adoption process within LEAs, 
and creates an undue procedural burden for districts; therefore, CASE opposes this 
language. 

3) Subsequent Year Recommendation: 

CASE supports the proposed language in this section whereby the LEA must utilize the amount 
that would have been required in the absence of failing to maintain effort and not the LEA’s 
reduced level of expenditures.  

4) Other Recommendations: 

A. CASE recommends increased technical assistance be provided from the federal level to the 
SEAsand LEAs to better understand the current system and any changes to MOE. 

    The amount of information provided as background information may only serve to confuse 
SEAs and LEAs even further given the lack of understanding to date.  Streamlined technical 
assistance provided consistently from one source at the federal level may assist in 
implementing the MOE provision as regulated. 

B. CASE recommends that “Local Determinations” be considered when determining 
compliance with MOE. Each LEA, as required by the U.S. Department of Education, Office 
of Special Education Programs (OSEP), receives a “Local Determination”.  This 
determination is based on compliance requirements and is an indication that local districts 
are implementing with fidelity the requirements of the IDEA. 

In closing, CASE recommends the Department look closely at the unintended consequences of 
sequestration relative to MOE.  The federal government has reduced funding for the IDEA while not 
allowing similar relief to the LEA in times of financial distress.  During sequestration, districts are 
incurring more costs to meet the mandate of the IDEA to make up for these federal cuts.  This 
required local increase will now create new levels of expenditures that will have to be sustained long-
term to meet current MOE standards.  This unanticipated consequence of sequestration must be 
corrected in order to avoid exponentially increasing the impact of the current sequestration measures 
in regard to MOE during the coming years. 
 
We appreciate your careful consideration of these comments.  If you need additional information, 
please feel free to contact Dr. Luann Purcell, Executive Director, lpurcell@casecec.org. 
 
Sincerely, 
 

        
 
Laurie VanderPloeg     Dr. Luann Purcell    
President      Executive Director 
 


